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REASONS FOR DECISION 

[1] On March 17, 2015, the Minister of Public Safety and Emergency Preparedness ("the

Minister") made an application to the Refugee Protection Division pursuant to section 108 (2) of

the Immigration and Refugee Protection Act ("the Act") for the cessation of the granting of

refugee protection to , the Respondent.

[2] The Minister further makes an application to have the respondent's refugee claim deemed

as rejected in accordance with section 108 (3) of the Act. 

ALLEGATIONS 

[3] The Minister intervened in person for this application. The respondent was granted refugee

protection on May 18, 2010, because he feared persecution in Bulgaria. In support of its 

application, the Minister submits that the respondent has returned to Bulgaria on two occasions: 

between May 20, 2012 and July 26, 2012 and September 6, 2013 to October 9, 2013. On each of 

these trips to Bulgaria, the Minister submits that the respondent traveled on a Bulgarian passport 

issued to him in his own name. 

[ 4] The Minister submits that the respondent voluntarily re-availed himself to Bulgaria, in

accordance with section 108 (a) of the Act. 

DETERMINATION 

[5] The Panel finds that the Minister has not met their onus for their cessation application.

[6] Therefore, the Minister's application for cessation of the respondent's status as a

Convention Refugee, pursuant to section 108 (2) of the Act is dismissed. 

[7] Furthermore, the respondent's claim is deemed to be accepted.

[8] Reasons are as follows below.



   

ANALYSIS 

Section 108(1) of the IRPA

[9] In making its decision, the panel notes subsection 108(1) of the !RP A reads, in part as

follows: 

A claim for refugee protection shall be rejected and a person is not a Convention refugee 

or a person in need of protection, in any of the following circumstances: [emphasis below 
and throughout is mine unless indicated] 

(a) the person has voluntarily reavailed themselves of the protection of their
country of nationality;

(b) .. and/or. ..
( e) the reasons for which the person sought refugee protection have ceased to

exist.

[1 0] In considering whether the Respondent voluntarily reavailed himself of Bulgaria's 

protection and/or his nationality, as set out in s. 108(1 )( a) of the !RP A, the panel is guided by the 

United Nations' High Commission on Refugees Handbook on Procedures and Criteria for 

Determining Refugee Status (UNHCR Handbook), particularly paragraphs 118-125, particularly 

in its definitions of "voluntariness, intention and reavailment." Specifically: 

A refugee who has voluntarily reavailed himself of national protection is no longer in need 
of international protection. He has demonstrated that he is no longer "unable or unwilling 

to avail herself of the protection of the country of her nationality." 
This cessation clause implies three requirements: 
(a) voluntariness: the refugee must act voluntarily;
(b) intention: the refugee must intend by his action to reavail himself of the protection of

the country of his nationality;
(c) reavailment: the refugee must actually obtain such protection.

Respondent's Decision to Return to Bulgaria was Voluntary 

[ 11] A Respondent who does not act voluntarily has not reavailed and will not cease to be a

refugee. 

• If he is instructed by an authority, e.g. of his country ofresidence, to perform against her

will an act that could be interpreted as a reavailment of the protection of the country of his

nationality, such as applying to his Consulate for a national passport, he will not cease to

be a refugee merely because he obeys such an instruction.



   

• He may also be constrained, by circumstances beyond his control, to have recourse to a

measure of protection from his country of nationality. He may, for instance, need to apply

for a divorce in his home country because no other divorce may have the necessary

international recognition. Such an act cannot be considered to be a "voluntary reavailment

of protection" and will not deprive a person of refugee status.

• In determining whether refugee status is lost in these circumstances, a distinction should be

drawn between actual reavailment of protection and occasional and incidental contacts with

the national authorities.

[12] In this particular case, the respondent explained that he felt a personal obligation to travel

to Bulgaria to visit his sick grandmother. He has a very close relationship with her when he was 

growing up in Bulgaria. However, the Panel takes into account that the respondent's sister and her 

family reside in Bulgaria with the grandmother. When asked why his sister could not take care of 

his grandmother, the respondent explained that his sister has young children and was 

overwhelmed with her own personal family responsibilities. 

[13] The respondent provided supporting letters from his sister and his aunt in Bulgaria, both

indicating that they encouraged the respondent not to return out of fear for his safety. 

[14] The Panel finds that the respondent did make the voluntary and personal decision to return

to Bulgaria on the two aforementioned occasions. No other person or authority figure instructed 

the respondent to return. The Panel finds that the respondent's own family members warned him 

about returning but he made the personal decision in spite of their warnings to return to Bulgaria 

on the two occasions. 

Whether the Respondent demonstrated an intention to re-avail himself of Bulgaria's 

protection 

[15] The Panel also considered the respondent's intentions during his both of his trip to

Bulgaria and whether his intentions constitute reavailment. 



   

[16] Paragraph 121 ofUNHCR Handbook indicates:

If a refugee applies for and obtains a national passport or its renewal, it will, in the absence
of proof to the contrary, be presumed that he intends to avail himself of the protection of
his country.

[17] Paragraph 124 of the UNHCR Handbook indicates the following:

Obtaining a national passport or an extension of its validity, may, under certain
exceptional circumstances, not involve termination of refugee status.

[18] Paragraph 125 of the UNHCR Handbook further indicates the following in relation to
persons who obtained a travel document from their country of residence to travel to their home
country:

Visiting an old or sick parent will have a different bearing on the refugee's relation to his 
former home country than regular visits to that country spent on holidays or for the 
purpose of establishing business relations. 

[ 19] The respondent applied for a Bulgarian passport in 2011. The respondent traveled on that

passport to Cuba for a vacation. The respondent explained that he would not have applied for a 

Bulgarian passport if he was not intending to vacation in Cuba. 

[20] The respondent maintained that he did not know he could apply for a Canadian travel

document, as his travel agent advised him to get a passport. The Panel also considers that the 

respondent traveled to the Dominican Republic and to Greece using the same Bulgarian passport. 

[21] The Panel notes that the Minister made their cessation application on March 17, 2015. 1

The respondent's Bulgarian passport expired in 2016. The respondent did not renew his Bulgarian 

passport but instead, he obtained a Canadian travel document. When asked how he became aware 

of the Canadian travel document at that time, he indicated he simply inquired about what to do at 

the time he needed to do. When probed further, the respondent indicated that he did not have a 

Canadian passport and he regretted having applied for a Bulgarian passport. 

I Exhibit I. 



   

(22] The respondent admitted that if something happened to him during his travels, he believed 

that the Bulgarian embassy would be contacted. However, the respondent explained that he did 

not really think about this during his travels. 

[23] The Panel finds it troubling that the respondent did not initially apply for a Canadian travel

document in 2011 when planning his trip to Cuba. The respondent made inquiries about a 

Canadian travel document in 2016 after the Minister's cessation application was made. The Panel 

finds that the respondent did not provide any reason why he could not have made these inquiries 

earlier. 

[24] However, from the Personal Information Form (PIF), the respondent's fear of persecution

stemmed from non-state agents. The respondent did not have fear of the Bulgarian government 

but simply their inability to protect him from non-state agents within Bulgaria, due to his Roma 

ethnicity. Therefore, the Panel finds that the respondent's travels to the Dominican Republic, 

Cuba and Greece while using his Bulgarian passport, does not in and of itself demonstrate a lack 

of subjective fear of returning to Bulgaria. The Panel further finds that the respondent's initial 

decision to obtain a Bulgarian passport to travel to Cuba, also does not demonstrate a lack of 

subjective fear. 

[25] Nonetheless, the Panel takes issue with the respondent two trips to Bulgaria using the

existing Bulgarian passport. The Panel considered the respondent's evidence provided to rebut the 

presumption of reavailment. The Panel considers the respondent's activities during his time in 

Bulgaria. 

(26] The respondent provided medical documentation showing that his grandmother was 

hospitalized in February 2012.2 She was discharged in early March 2012. Thetespondent visited 

Bulgaria in May 21, 2012 and remained there for two months. The respondent explained that 

there was an earthquake on May 22, 2012 and the respondent's city was declared a state of 

emergency. The respondent provided an article showing that the earthquake occurred at this time, 

2 Exhibit 4, page 5. 



   

confirming his allegations.3 The Panel accepts that the earthquake led the respondent to remain in 

Bulgaria longer than he intended, on a balance of probabilities. 

[27] The respondent explained that he remained at his sister's home during the duration of each

visit to Bulgaria, with an occasional visit to his girlfriend who lived in the same area. The 

respondent further explained that he was very cautious while he was in Bulgaria and remained at 

home most of the time due to fear for his personal safety. 

[28] In support of his allegations regarding his cautious behavior while in Bulgaria and the

reason for his trips, the respondent provided two sworn affidavits from his aunt and his sister. His 

sister also provided oral testimony via teleconference and her evidence was consistent with the 

respondent's allegations that he seldom left the house and spent time attending to his 

grandmother. His sister's evidence regarding details of the respondent's relationship with his 

grandmother and her health condition were also consistent. 

[29] The respondent also provided detailed evidence regarding his journey from the airport to

the compound where his sister lived. His brother-in-law drove him to the home. He rarely left the 

home and he did not leave the compound during either visit. He also spoke in detail about his 

relationship with his grandmother and her current medical condition. 

[30] The Panel confronted the respondent the Residence Calculator document, indicating that

the respondent had listed his two trips to Bulgaria as "vacation".4 The respondent explained that 

there were only two options for him to select on the online application. As his travels did not fall 

under the category of "business", he chose to categorize his travels as "vacation". On its face, the 

paper document of the Residence Calculator does not display whether or not there are only the 

two options and the Minister did not provide any evidence to demonstrate otherwise. The 

cessation application is the Minister's burden to prove. Therefore, on a balance of probabilities, 

the Panel finds the Residence Calculator evidence does not contradict the respondent's testimony 

that he had returned for family-related obligations rather than a vacation or holiday. 

3 Exhibit 4, page 19. 
4 Exhibit 1, Minister's exhibits, item 2, page 2. 



   

(31] The Panel also considered the support letters, witness testimony from the respondent's 

sister and medical documents for his grandmother. All these documents are consistent with the 

respondent's oral testimony. The Panel accepts that the respondent traveled back on the two 

occasions to Bulgaria to see his grandmother. 

(32] The Panel carefully considered the prevailing case law on the topic of cessation, including 

the cases submitted by the respondent's counsel, in evaluating whether the respondent's actions 

rebut the presumption of reavailment. 

[33] In this case, the respondent made careful efforts to ensure his safety, as he remained in the

compound and in the home. The respondent provided evidence of this and there is no evidence to 

suggest otherwise. The Panel finds that the respondent's actions do not show a lack of subjective 

fear, when considering all the evidence in its totality. As in the Federal Court case of Yuan v. 

Canada,5 the Panel finds that the respondent was not living openly while in Bulgaria. A finding of 

actual reavailment is not justified if the Panel accepts that the respondent was in hiding, rather 

than living openly; as it does in this particular case. 

[34] Therefore, the Panel finds that the respondent did not demonstrate an intention to reavail

himself of Bulgaria during his visits in 2012 and 2013 and he has rebutted the presumption of 

reavailment. 

[35] Consequently, the Panel finds that the Minister has not met their onus, for the

requirements under sections 108 (2) and (3). 

5 Yuan v. Canada (Minister a/Citizenship and Immigration), [2015] F.C.J. No. 919. 



  

CONCLUSION 

[36] For the foregoing reasons, the Minister's application for cessation for the respondent's

status as a Convention refugee, made pursuant to section 108(2) of the Act, is dismissed and the 

respondent's claim for refugee protection is accepted by the Refugee Protection Division. 

(signed) "M. Lee" 

M.Lee

"December 11, 2018" 

Date 




